
IN THE COURT OF THE SESSIONS JUDGE AT JORHAT 

Present : Sri Vinod Kumar Chandak, M.A., M.Com., LL.B., AJS 
                Sessions Judge, Jorhat. 
 

JUDGMENT IN CRIMINAL REVISION NO. 43 OF 2016 

(Revision against the order dated 02-06-2016 passed by Smt. Rani 

Boro, Additional Chief Judicial Magistrate, Jorhat, in G.R. Case No. 293 

of 2011 u/Ss. 420/447/408 of Indian Penal Code) 

 

Sri Sujit Bhattacharya, 
Son of Late Ajit Kumar Bhattacharya, 
Resident of 8A Woods Street, 
Kolkata–16                                                                 …….    Petitioner 

- Versus –  

STATE OF ASSAM & another                                     ……..   Opposite Party 
 

APPEARANCES: 

For the Petitioner : Sri A.K. Sahewalla, Learned Advocate, Jorhat 

For the O.P.           : Sri Jubon Mohan Das, Learned P.P., Jorhat 

Date of Argument : 18-04-2018 

Date of Judgment : 08-05-2018 

 

J  U D  G  M  E  N  T 

 

1).        The instant revision has arisen out of a petition filed u/Ss. 397/399 of 

Cr.P.C. by the petitioner Sri Sujit Bhattacharya challenging the order dated 

02/06/2016 passed by the then learned Additional Chief Judicial 

Magistrate, Jorhat, Smt. Rani Boro, in G.R. Case No. 293/2011. Vide the 

said order, the learned Additional Chief Judicial Magistrate, Jorhat, passed order 

to issue Non-Bailable Warrant of Arrest against the revisionist who has been 

shown as absconder in the charge-sheet by the I.O. of Teok P.S. in connection 

with Teok P.S. Case No. 53/2011.  

 

2).          The gist of the petition is that the petitioner Sri Sujit Bhattacharya is 

the authorized signatory of the company namely Dootheriah & Kaleh Valley Tea 

Private Limited. 
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                  An ejahar was filed by the informant Sri Shyamal Baran Das 

Choudhury on 11/03/2011 before Teok P.S. alleging, inter-alia, that an 

agreement was entered in between the complainant company namely Shree 

Kamakhya Tea Company Private Limited and Dootheriah & Kaleh Valley Tea 

Private Limited in connection of sale of tea estate popularly known as “SELENG 

TEA ESTATE” situated at Selenghat, P.O. Selenghat under Teok P.S. In the 

aforesaid ejahar it was specifically mentioned that the said T.E. was handed over 

by SKTCPL to DTKV and a Power of Attorney was also given to DTKV by SKTCPL. 

It was further alleged by the complainant that huge sum was due and the DTKV 

has not buzzed an inch for the balance payments. Further, it was also alleged 

that some PF dues are also pending paid to and further an agreement has also 

been entered into with M/S. Canaro Resources Limited by DTKV.  

                The revisionist further contends that on 31/03/2015 the complainant 

and the petitioner entered into an agreement whereby all the disputes were 

amicably settled in between the parties. Learned counsel for the 

revisionist/petitioner has exhibited the copy of said agreement which is marked 

as Annexure-VI. The Clause-VII of the said agreement specifically stipulated that: 

                “That by virtue of this Deed all the pending litigation 

between the parties will be deemed to have been amicably settled and 

the parties shall withdraw the respective claims before the Court of 

Law/Forum/Tribunal and/or any other place/places and none of the 

parties have any claim over each other save and except as provided 

under the terms of the Deed”.  

                 It is further plea of the revisionist that the learned court below vide 

its order dated 02/06/2016 issued Non-Bailable Warrant of Arrest against the 

revisionist. The order dated 02/06/2016 reflects as follows: 

                “Case record received on transfer for disposal. 

                    Perused case record. Case is charge-sheeted u/Ss. 

420/447/408 IPC against four accused persons. 

                   Issue summons to the accused Anil Sarma and Rathindra 

Kumar Bhattacharjee and Non-Bailable Warrant of Arrest against other 

two who are shown as absconders, they being resident of Kolkata. 

                   Bench Assistant to take steps. Fixing 01/08/2016 for 

appearance”. 
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                 The revisionist contends that the impugned order is not sustainable 

in law, and same is illegal & improper. 

    

3).         The learned counsel for the revisionist argued that the learned trial 

court is not correct in passing the order of Warrant of Arrest as because accused 

was charge-sheeted by the I.O. illegally after the Hon’ble Gauhati High Court 

stayed further proceeding of the case vide its order dated 29/04/2011, nor she 

received any summons from the court. It is further submitted that at the first 

instance the learned trial court after getting the charge-sheet without giving any 

reasoning that the accused had either absconded or will not obey the summon 

passed the impugned order of issuing Warrant of Arrest. It is submitted that as 

per Section 87 Cr.P.C., the Magistrate prior to issuance of Warrant of Arrest 

must show some reasoning that accused has absconded or will not obey the 

summons. Learned advocate also relied upon the case of Sri G. Sagar Suri –

versus- State and another, 2004 Cri.L.J. 212.  

              The learned Public Prosecutor, on the other hand, argued in support of 

the order of the learned trial court and submitted that learned court below has 

passed lawful order to dispose an old pending case of 2011. 

 

DECISION AND REASONS THEREOF 

 

4).        While considering the instant revision petition I feel it appropriate to 

discuss what Section 87 of Cr.P.C. contemplates. Section 87 of Cr.P.C. speaks as 

follows: 

Section 87 – Issuance of warrant in lieu of, or in addition to, summons 

– A Court may, in any case in which it is empowered by this Code to 

issue a summons for the appearance of any person, issue, after 

recording its reasons in writing, a warrant for his arrest –  

(a) if, either before the issue of such summons, or after the issue of the 

same but before the time fixed for his appearance, the Court sees 

reason to believe that he has absconded or will not obey the summons; 

or 

(b) if at such time he fails to appear and the summons is proved to 

have been duly served in time to admit of his appearing in accordance 

therewith and no reasonable excuse is offered for such failure. 
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5).          So, the above provision makes it clear that a Court has power to issue 

Warrant of Arrest at the first instance prior to issuing summon or even after 

issuing summon but before the time fixed for appearance, has expired provided 

that court has reason to believe that the accused has absconded or will not obey 

summon. But prior to this court must have to assign the ground in writing.      

 

6).            In Sultan Ali & others –versus- State of Assam, [2009] 6 GLR 

759, Hon’ble Gauhati High Court has held as follows: 

                 “A careful and cautious reading of Section 87 of Cr.P.C. 

makes it abundantly clear that a court is not bound to issue, at the first 

stage, summon for appearance of accused in each and every case. 

When a court is required to issue summon for the appearance of any 

person as an accused, it may issue warrant for his arrest before the 

issue of summon or even after the issue of summon, but before the 

time, fixed for his appearance, has expired, provided that the court 

sees reason(s) to believe that the accused has absconded or will not 

obey the summon meaning thereby that if an accused, according to the 

court, has absconded or will not obey the summon, it is within the 

powers of the court to issue warrant of arrest instead of summon, at 

the very first instance, and even when a court has issued summon, the 

court still has the power to issue warrant if it comes to know that the 

accused has absconded or will not obey the summon. In any of such 

case, the court must, however, record reason(s), in writing, for issuing 

warrant. In other words, without recording reasons, in writing, the 

court shall not issue warrant either before issuing summon or after 

issuance of summon, but before the date, fixed for appearance of the 

accused, expires”. 

 

7).       The learned trial court issued Non-Bailable Warrant of Arrest at the first 

instance, vide the order dated 02/06/2016, assigning no clear reason. But no 

ground as provided u/S. 87 of Cr.P.C. was recorded prior to issuance of Warrant 

of Arrest which is clearly against the provision of Section 87 Cr.P.C. and against 

the settled provision of law as laid down by our Hon’ble High Court.  
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8).       Considering all the above aspects, it is hereby directed that the accused-

petitioner shall, within 03 [three] weeks from today, appear in the learned trial 

court and if, on his appearance in the learned court below, the accused-

petitioner apply for bail, the learned trial court shall consider and dispose of the 

same in accordance with law. During these 03 [three] weeks from today or till 

the date of appearance of the accused-petitioner in the learned court below, 

whichever is earlier, the warrant of arrest shall, if already issued against the 

accused-petitioner, be kept in abeyance and the same shall be recalled if the 

accused-petitioner appear in the learned trial court as directed hereinbefore.  

 

9).        In the result, the revision is allowed with the above direction. 

 

10).       Send back the case record alongwith a copy of this judgment and order.                           

             Given under my hand and seal of this court on this 08th day of May 

2018. 

 

                                                                           Sessions Judge, Jorhat. 

Typed & transcribed by:  

 

   Sri Mrinal Jyoti Bora, 

(Stenographer Grade-I) 
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